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THE BANKRUPTCY ABUSE PREVENTION
AND CONSUMER PROTECTION ACT OF 2005:
Frequently Asked Questions

by Into Bo CHAMPON, Esg.
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\Q This article will attempt to answer two of the
\JJ e most frequently-asked questions about the

new bankruptcy law: when it took effect and

& \; how much more difficult it is to file for
‘; \,"{ Chapter 7 bankruptcy protection under the
B v new law.

The Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005
(BAPCPA) was signed into law on April
20, 2005, and made the most radical
changes in bankruptcy law since the
Bankruptcy Code itself became
p effective in 1978. Most, but not
all, provisions are effective for
cases filed on or after October
17, 2005 (180 days after
enactment).
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Many bankruptcy legal experts opined that the BAPCPA is primarily in favor of creditors, poorly written and
unsettling. Although there are many other important changes, there are some important basic changes which would affect
those who typically filed for Chapter 7 bankruptcy protection under the old law.

Within 180 days prior to filing the bankruptcy petition, the debtor is required by the new BAPCPAto complete a
credit counseling class through an approved non-profit budget and credit counseling agency unless the U.S. Trustee for the
debtor's district has determined that there are no such counseling agency in the district available to provide this service to
the debtor. The briefing may be delayed for a period of 30 days after the petition date (or up to 45 days if approved by the
court) if the court is satisfied with the debtor's certification that there are exigent circumstances meriting a waiver and that
the debtor requested but was unable to obtain such briefing within five days after the request.

The BAPCPA introduced new penalties for an individual Chapter 7 debtor's failure to file certain required informa-
tion. If the debtor does not file the required information within 45 days after the petition date, the case is subject to
automatic dismissal on the 46th day after the petition date. 1f the debtor so requests within 45 days after the petition date,
the court may extend the deadline for filing the required information for an additional period not to exceed 45 days if the
court finds that the debtor's request is justified. If an individual debtor in Chapter 7 or 13 case fails to provide a copy of his
or her most recent federal tax return to a creditor on request at the same time that the debtor provides a copy of such return
to the trustee, the case is subject to automatic dismissal unless the debtor can demonstrate that the failure to provide the
copy is due to circumstances beyond the debtor's control. There are also new limitations on the homestead exemption.
The trustee may avoid any transfer of an interest of the debtor in property in certain transactions that was made on or within
10 years before the date of the filing of the petition.

One of the most controversial changes is the "means testing" of individual Chapter 7 debtors to determine whether
their cases qualify under the Chapter. If the debtor's net income exceeds specified levels based on a statutory formula, the
debtor's Chapter 7 case is subject to dismissal for abuse or, with the debtor's consent, conversion to Chapter 11 or 13.
The clerk has the duty to notify creditors of the presumption of abuse.

If the combined current monthly income of the debtor and the debtor's spouse, multiplied by 12, as of the petition
date, is equal or less than the applicable state median family income, neither the court, the U.S. trustee, the bankruptcy
trustee, nor any party in interest has standing to bring a motion based on the means test presumption of abuse. This new
standing requirement somewhat ameliorates the impact of the means test in high median family income states such as
California. The Median Family Income in California s as follows:

CALIFORNIAMEDIAN FAMILY INCOME BY FAMILY SIZE
(in 2004 inflation-adjusted dollars)
Universe: FAMILIES
Data Set: 2004 American Community Survey

Estimate Lower Bound Upper Bound
Total: 58,327 57,535 59,119
2-person families 53,506 52,502 54,510
3-person families 59,633 57,696 61,570
4-person families 68,310 66,511 70,109 =
5-person families 56,591 54,827 58,355
6-person families 56,929 53,974 59,884
7-or-more-person families 58,395 54,536 62,254

Under the BAPCPA, no document should be filed unless the debtor and the debtor's attorney have made
"reasonable inquiry to verify that the information contained in the document is (1) well grounded in fact and (2) warranted
by existing law or a good faith argument for the extension, modification, or reversal of existing law." The attorney who
represents Chapter 7 debtors, must now certify that the attorney "has no knowledge after inquiry" that information in the
debtor's schedules attached to the petition is incorrect.

In summary, the short answer to the last question is that the BAPCPA is more complex and will require a lot more
documentation and works from the attorney and the debtor. As the law is unsettling, many aggressive creditors will be
more willing to challenge the discharge.
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